5.

PUBLIC HEARINGS
06/13/12-3
Variance from Building Height Standards for an Existing Three-Family Residence on the Property Located at 2505 Crest Drive
Associate Planner Haaland summarized the staff report.  
Chairperson Andreani asked whether any issue regarding penalties for completing work without a permit that was done for the subject site should be forwarded to the City Council.  

Commissioner Paralusz asked about the penalties for completing work on a site without a permit.  

Planning Manager Jester said that there are standard penalties in the Building Code for building without a permit which are double the permit fees.  She said that the staff does not have the ability to administratively issue additional fees or fines.
In response to a question from Commissioner Paralusz, Associate Planner Haaland indicated that the Height Variance for the project at 700 8th Street was approved in 2000 and the 3rd story Variance for the project at 931 Highview Avenue was approved recently.  He indicated that the applicants did not begin work on the projects at 700 8th Street and 931 Highview Avenue without permits before requesting the Variances.  
In response to a question from Commissioner Paralusz, Associate Planner Haaland indicated that the building inspector noticed the work being done on the subject property and determined that no permits had been issued.  He said that staff is not certain of how long the construction was being done before it was realized by the City that permits were not issued.  
In response to a question from Commissioner Conaway, Associate Planner Haaland indicated that the proposal is under the 50 percent valuation of the existing structure.  

In response to a question from Commissioner Conaway, Associate Planner Haaland said that the proposed lower addition to the structure could have been approved administratively with a Minor Exception. Enclosing the balcony on the upper level requires a variance as it is over the height limit. 

In response to a question from Commissioner Conaway, Associate Planner Haaland said that in order to approve the Variance the Commission must make all three findings: find that there are special circumstances applicable to the subject property; that the Variance may be granted without substantial detriment to the public good; and that approving the Variance would not be granting a special privilege to the applicant.  

Commissioner Ortmann commented that there is a new home on the southeast corner of 25th Street and Crest Drive that appears extremely massive.  He said that he has difficulty understanding the issue with the height of the structure on the subject property when the new home at 25th Street and Crest Drive complies with Code requirements but yet appears much more massive than the structure on the subject property. 
Planning Manager Jester pointed out that the home at the corner of 25th Street and Crest Drive is on a corner lot which has a 1 foot setback along Crest Drive, the long side of the lot, which is much closer and more visible from the street than the subject property which is located on an interior lot with a 5 foot setback.  She also pointed out that the height limit on sloped lots in the 30 foot 3-story areas allows a building to go up to 36 feet in height on the low side.        

In response to a question from Commissioner Gross, Associate Planner Haaland said that staff has not reached a conclusion as to whether there is a special circumstance related to the lot that would meet the required finding to approve the Variance.
In response to a question from Commissioner Paralusz, Associate Planner Haaland indicated that the project does propose an additional deck area which does provide sufficient open space.

Chairperson Andreani opened the public hearing.    
Antonina Armato, the applicant, stated that she had no previous experience with the process of building construction before hiring a contractor to do work on her home.  She commented that she decided to have her balcony fixed by a friend who was a general contractor after she saw that the railings were corroded and dangerous.  She said that she agreed to have the balcony area enclosed with windows.  She indicated that she was very busy working and did not monitor the construction very carefully.  She said that she didn’t ask any questions of the contractor.  She commented that she was completely surprised when the City issued a stop work order for the construction and that she feels irresponsible for not policing the work of the contractor.  She indicated that enclosing the area has created some separation from her parent’s home to the south and has added living area.  She indicated that she was not intentionally attempting to violate the requirements of the City by failing to apply for permits.  She commented that it would be very expensive and difficult to undo the work that has been done on the upper level.  
In response to a question from Commissioner Paralusz, Ms. Armato said that the contractor who did the work on her home was Mike Perryman, who is a friend of a family member.  She said that she was busy and allowed him to oversee the project.  She commented that enclosing the upper area did not seem to be a very substantial renovation.  
Commissioner Paralusz indicated that she is sorry that the contractor is not present at the hearing in order to ask him why he did not apply for the appropriate permits, particularly if he has done previous work in the City.  She commented that it is important for her to understand how the decision was made to do the work without permits.  She indicated that the contractor should have known to apply for the permits, and she does not know that his actions should mean that the property owner should be punished for his actions.
In response to a question from Commissioner Paralusz, Ms. Armato indicated that the upper level was under construction for a long time before the City inspector issued the stop work order.  She commented that she was busy at the time and did not complain about the length of time of the construction.  She commented that the scaffolding was still in place for months after the construction was done.  She indicated that the construction began in November a couple of years ago.  

In response to a question from Commissioner Gross, Ms. Armato indicated that she would have difficulty in choosing between retaining the enclosed area on the upper level or completing the lower level renovations.  She commented that it would be difficult and expensive to remove the work that has been done to the upper level.  
In response to a question from Commissioner Conaway, Luis Murillo, the project architect, said that he has not done any solar, shadow or view studies to determine if there would be any impact to the neighbors to the north of the subject site.  He commented, however, that the building to the north has no visual relationship with the southwest corner of the subject site where the addition is proposed.  He commented that a corner of the existing building would be enclosed, which is within the existing building envelope and would not change the appearance of the structure to the property to the north.  He said that there would be additional volume with the lower addition as proposed.  

In response to a question from Commissioner Ortmann, Ms. Armato indicated that the contractor also replaced the windows in addition to enclosing the upper level area.  She indicated that the contractor never talked to her about permits from the City.  She said that she assumed the contractor was taking care of receiving any necessary permits.  She commented that she also thought that the scope of the job was small.  

In response to a question from Commissioner Gross, Ms. Armato indicated that no interior work has been done on the top or mid levels, and the only work that has been completed is the enclosure of the balcony and windows.  
In response to a question from Commissioner Gross, Ms. Armato said that she hired Mr. Murillo to work on the project in December of 2011.  

Mr. Murillo commented that his company was retained by the applicant in December of 2011.  He said that the project would include research and preparation that would ensure compliance with all codes and would allow them to obtain the required permits to complete the work on their home.  He commented that they have been in close communication with City staff in the preparation of the project.  He indicated that no work has been started in the interior of the home.  He commented that the stop work order prompted the applicant to hire his company to develop an overall project for the site including removal of the exterior finishes, a complete renovation of the exterior, and substantial interior finishes.  He pointed out that none of the work has been started pending approval of the Commission.  He said that the enclosure of the balcony eliminates a deck that was inefficient and that was a nuisance to the neighboring property to the south by any noise or any odors emanating from a barbeque on the deck.  He indicated that they are requesting that the Commission consider that the building is nonconforming in height because of a change in the method of calculating the maximum height.  He said that they are also requesting that the Commission consider that the current maximum height regulations prevent the homeowner from correcting a deficient architectural layout that is a nuisance for the adjacent neighbors to the south of the subject site.  He pointed out that the 53 square foot addition would be well within the boundaries of the existing structure; would follow the existing height and setbacks; and would not have a negative impact to the adjacent properties.  He stated that the total square footage of the structure as proposed would be approximately 1,000 square feet less than would be permitted on the site.  
Chairperson Andreani closed the public hearing. 

Commissioner Conaway said that he does not feel that the project would be detrimental to the public good or that approving the Variance would be granting the applicant a special privilege.  He indicated that the new addition as proposed would not impact the property to the north.  He stated that the fact that no adjacent property owners have objected to the proposal indicates that it would not have a detrimental impact to the adjacent properties.  He said that he appreciates the applicant’s explanation of the history of the project.  He indicated, however, that he does not feel that the site creates an undue hardship that warrants granting the Variance.  
Commissioner Paralusz commented that her initial feeling is that the bad behavior of doing work without a permit should not be rewarded.  She commented, however, that she also must take into account that the applicant herself did not intentionally violate the City requirements. She indicated that she feels the findings can be met that the project would not be a detriment to the public good and that it would not be granting a special privilege to the applicant.  She pointed out that the height of the structure was conforming at the time the structure was built and the applicant is not proposing to increase the height.  She indicated that the adjacent neighbors would not be impacted.  She commented that she does not think that approving the request would be granting a special privilege to the applicant.  She indicated that the applicant reasonably relied on the general contractor who knows the rules.  She pointed out that there is a penalty of double the cost of the permit fee for doing work without a required permit.  She indicated, however, that she does not feel that the need to enclose the balcony is a hardship and, therefore, she is struggling to find that the third criteria for a Variance is satisfied.      
Commissioner Ortmann said that he would be more supportive of the proposal if the applicant had come before the Commission to enclose the deck and match the existing structure.  He said that he is concerned about all of the other work that he saw being done on the subject property.  He stated that he also feels the findings can be made that the project would not be a detriment to the neighbors and would not be granting a special privilege to the applicant.  He commented, however, that he has difficulty making the finding for a special circumstance.    
Commissioner Gross indicated that he feels the finding can be met that the proposal would not be a detriment to the neighbors.  He stated, however, that he does not feel the findings can be met that there is a special circumstance and that approving the Variance would not be granting a special privilege to the applicant.  He commented that he feels approving the proposal would be granting the applicant a special privilege.  He commented that his recollection is that the initiative to change the height calculation was placed on the ballot to relax height restrictions in the area where the subject property is located.  He said that there were alternative height calculations on the ballot that were very confusing.  He pointed out that the City does not have a view ordinance, and the height limit is used to limit the height of structures.  He commented that the views are very valuable close to the beach.  He stated that his recollection is that the issue regarding changing the calculation of maximum height was too controversial for the Council, and the Council decided to place it as a ballot measure for a vote.  He stated that the four point method as approved by the voters resulted in the maximum allowable building height becoming lower.  He indicated that he feels allowing the additional height for the applicant would set a precedent for other property owners that want to remodel their properties.  
Commissioner Paralusz pointed out that the Commission does have the authority to approve a Variance, and it is not necessarily granting a special privilege.  
Commissioner Gross pointed out that it is very rare for a height Variance to be approved for a residential property, particularly in the Sand Section.
Chairperson Andreani indicated that the building height has already been established, and the structure was conforming at the time it was constructed.  

Commissioner Gross said that nonconforming structures are permitted to remain after Code requirements change; however, additions must meet the new height requirements.  He said that it is very rare for a height Variance to be granted for a residential property, and approving the application would set a precedent.  

Chairperson Andreani commented that she agrees with the comments of the other Commissioners.  She indicated that she feels the finding can be met that the project would not have a detrimental impact on the neighbors.  She indicated that she does not feel the finding can be met that there is a special circumstance to warrant granting the Variance.  She indicated that she also is not certain that approving the Variance would not be granting the applicant a special privilege.  She indicated that she does not feel that all three of the required findings can be met to approve the Variance.  She commented that she would not have automatically approved the proposal to enclose the 53 square feet if the project had come before the Commission without any previous work having been done, as she is a proponent of open space.  She said however, that she could have supported the enclosure of the 53 square feet if additional open space were created by the other deck area.  She indicated that she would agree with Commissioner Paralusz that any penalty should be placed on the contractor rather than the applicant.  
Commissioner Paralusz commented that she hopes that the applicant has retained counsel to advise her on recovering costs that have been incurred as a result of the actions of the contractor. 

Chairperson Andreani said that it appears from the discussion that the Commissioners agree that all of the three findings are not met for granting the Variance.  

Commissioner Paralusz pointed out that the Commissioners have no discretion to deviate from applying the law if they do not feel that all three findings for granting the Variance are met.  She said that her understanding from the discussion is that the Commissioners do not feel that all three findings are met.  She said that when she was on the PPIC the City Council did have the discretion to make exceptions for those cases.  She suggested that the applicant consider appealing the decision of the Commission to the City Council.
Planning Manager Jester pointed out that the City Council does have the discretion to make exceptions for local Encroachment Permit Code requirements, that are the applications reviewed by the PPIC.  She said, however, that the required findings for the subject Variance request are based on State as well as local requirements which the Council must also follow.  She said that the Council may look at the project differently than the members of the Commission; however, the Council members are also required to determine that all three findings are met.  She said that the applicant does have the ability to appeal the decision of the Commission to the City Council.  

In response to a question from Commissioner Ortmann, Planning Manager Jester indicated that the applicant has the ability to appeal the decision to the City Council if the Variance request is denied.  She said that staff would be able to act to approve the Minor Exception even if the Variance request is denied.  She commented that the enclosed area would need to be changed back into an open area if the City Council denies an appeal from the applicants.  She indicated that the applicant would be able to convert it into roof area rather than a balcony if they wished.  

Commissioner Paralusz thanked the applicant for coming before the Commission.  She commented that she is disappointed in the contractor for putting the applicant in a difficult position.  She stated that she would urge the applicant to appeal the decision to the City Council.  She said that she would like to approve the project but is not able to determine that the necessary findings are met.  She also encouraged the applicant to consider seeking compensation from the contractor for expenses.   
In response to a question from Commissioner Ortmann, Planning Manager Jester indicated that the findings for special circumstances include the narrowness, hollowness, or shape/topography of the lot.  She said that there must be an unusual characteristic which creates a difficulty in developing a property that creates an undue hardship.
Chairperson Andreani said that perhaps the Variance can be granted without granting an entitlement for any other work on the structure if the Council determines that the three findings can be met.
Commissioner Conaway commented that there is a question as to when a project exceeds the 50 percent valuation which requires all existing nonconformities to be brought to current Code requirements. 
Chairperson Andreani reopened the public hearing.  

Nancy Armato, a resident of the 2100 block of Crest Drive, commented that she is not clear in reading the required findings that a special circumstance applies strictly to the shape of the lot.  
Planning Manager Jester stated that the finding indicates that special circumstances must be applicable to a subject property, including narrowness, hollowness, or shape.  Pie shaped, flag, very narrow or short, and very steep lots are examples.
In response to a comment from Ms. Armato, Commissioner Paralusz pointed out that it would defeat the purpose of having a maximum height limit if it were easy to meet the requirement for a special circumstance in order to grant a height Variance.  

Ms. Armato said that the use of the word “hardship” would seem to relate to a personal aspect of a particular project rather than only relate to the shape of the lot.
Planning Manager Jester indicated that the finding must be read and applied all together and not broken down into separate components.

Chairperson Andreani closed the public hearing. 

A motion was MADE and SECONDED (Paralusz/Gross) to DENY a Variance from building height standards for an existing three-family residence on the Property Located at 2505 Crest Drive

Ayes:

Conaway, Gross, Ortmann, Paralusz, Chairperson Andreani
Noes:

None
Absent:
None
Abstain:
None

Planning Manager Jester indicated that a resolution will be brought back to the Commission on their consent calendar at their meeting of June 27.  She indicated that, the applicant will have the ability to appeal the decision to the City Council after the Resolution is adopted.  
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